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Provided further, That the prior ap-
proval of the Secretary shall be re-
quired if

(1) The loan will be made by a lender
who is not the holder of the currently
guaranteed or insured obligation; or

(2) The loan will be made by a lender
not of a class specified in 38 U.S.C.
3702(d); or

(3) An obligor liable on the currently

outstanding obligation will be released
from personal liability.
In any case in which the unpaid bal-
ance of the prior loan currently out-
standing is combined or consolidated
with the amount of the supplemental
loan, the entire aggregate indebtedness
shall be repayable in full within the
maximum maturity currently pre-
scribed by statute for the original loan.
No supplemental loan for the repair, al-
teration, or improvement of residential
property will be eligible for guaranty
or insurance unless such repair, alter-
ation, or improvement substantially
protects or improves the basic liv-
ability or utility of the property in-
volved.

(b) Such loans shall be secured as re-
quired in §36.4351: Provided, That a lien
of lesser dignity than therein specified
will suffice if the lien obtained is im-
mediately junior to the lien of the
original guaranteed or insured obliga-
tion: Provided further, The liens of suc-
cessive supplemental loans may be of
lesser dignity so long as they are im-
mediately junior to the lien of the last
previous guaranteed or insured obliga-
tion having a lien of required dignity.

(c) Upon providing or extending guar-
anty or insurance coverage in respect
to any such supplemental loan, the
rights of the Secretary to the proceeds
of the sale of security shall be subordi-
nate to the right of the holder to sat-
isfy therefrom the indebtedness out-
standing on the original and supple-
mental loans.

[13 FR 7742, Dec. 15, 1948, as amended at 19
FR 4003, July 1, 1954; 21 FR 5015, July 6, 1956;
24 FR 2656, Apr. 7, 1959; 40 FR 34594, Aug. 18,
1975]

§36.4356 Condominium
eral.

(a) Authority—applicability of other

loan guaranty regulations, 38 CFR Part

36. A loan to an eligible veteran to pur-

loans—gen-

§36.4356

chase a one-family residential unit in a
condominium housing development or
project shall be eligible for guaranty or
insurance to the same extent and on
the same terms as other loans under 38
U.S.C. 3710 provided the loan conforms
to the provisions of chapter 37, title 38
U.S.C., except for sections 1811 (direct
loans), and 1827 (structural defects).
The loan must also conform to the oth-
erwise applicable provisions of the reg-
ulations concerning the guaranty or in-
surance of loans to veterans. Sections
36.4353, 36.4355, and 36.4364 shall not be
applicable.

(b) Definitions. On and after July 1,
1979, the following definitions shall be
applicable to each condominium loan
entitled to be guaranteed or insured,
and shall be applicable to such loans
previously guaranteed or insured to the
extent that no legal rights vested
thereunder are impaired. Whenever
used in 38 U.S.C. chapter 37 or the
§36.4300 series, unless the context oth-
erwise requires, the terms defined in
this paragraph shall have the meaning
stated.

(1) Affiliate of declarant. Affiliate of
declarant means any person or entity
which controls, is controlled by, or is
under common control with, a declar-
ant.

(i) A person or entity shall be consid-
ered to control a declarant if that per-
son or entity is a general partner, offi-
cer, director, or employee of the de-
clarant who:

(a) Directly or indirectly or acting in
concert with one or more persons, or
through one or more subsidiaries,
owns, controls, or holds with power to
vote, or holds proxies representing,
more than 20 percent of the voting
shares of the declarant;

(b) Controls in any manner the elec-
tion of a majority of the directors of
the declarant; or

(c) Has contributed more than 20 per-
cent of the capital of the declarant.

(ii) A person or entity shall be con-
sidered to be controlled by a declarant
if the declarant is a general partner, of-
ficer, director, or employee of that per-
son or entity who:

(a) Directly or indirectly or acting in
concert with one or more persons or
through one or more subsidiaries,
owns, controls, or holds with power to
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vote, or holds proxies representing,
more than 20 percent of the voting
shares of that person or entity;

(b) Controls in any manner the elec-
tion of a majority of the directors of
that person or entity; or

(c) Has contributed more than 20 per-
cent of the capital of that person or en-
tity.

(2) Condominium. Unless otherwise
provided by State law, a condominium
is a form of ownership in which the
buyer receives title to a three dimen-
sional air space containing the indi-
vidual living unit together with an un-
divided interest or share in the owner-
ship of common elements (restatement
of §36.4301, Condominium).

(3) Conversion condominium. Condo-
minium projects not originally built
and sold as condominiums but subse-
quently converted to the condominium
form of ownership.

(4) Declarant. Any person who has ex-
ecuted a declaration or an amendment
to a declaration to add additional real
estate to the project or any successors
or assigns of the declarant who offers
to sell or sells units in the condo-
minium project and who assumes de-
clarant rights in the project including
the right to: Add, convert or withdraw
real estate from the condominium
project; maintain sales offices, man-
agement offices and rental units; exer-
cise easements through the common
elements for the purpose of making im-
provements within the condominium;
or exercise control of the owner’s asso-
ciation. Declarant is further defined as
any sponsor of a project or affiliate of
the declarant who is acting on behalf of
or exercising the rights of the declar-
ant.

(5) Existing—declarant in control or
marketing units. A condominium in
which all onsite or offsite improve-
ments were completed or the conver-
sion was completed prior to appraisal
by the Department of Veterans Affairs,
but the declarant is in control of the
owners’ association and/or is currently
marketing units for initial transfer to
individual unit owners.

(6) Existing—resale. A condominium in
which all onsite or offsite improve-
ments were completed, or the conver-
sion was completed prior to appraisal
by the Department of Veterans Affairs,
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and the declarant is no longer in con-
trol of the owners’ association and /or
marketing units for initial transfer to
individual unit owners.

(7) Expandable condominium. A project
which may be increased in size by the
declarant. An expandable condominium
is constructed in phases (or stages).
After each phase is completed and con-
stituted, the common estates are
merged. Each unit owner, thereby,
gains an individual interest in all of
the facilities of the common estate.

(8) Foreclosure. Foreclosure shall
mean the termination of a lien by ei-
ther judicial or nonjudicial procedures
in accordance with local law or the vol-
untary transfer of property by a deed-
in-lieu of foreclosure or similar proce-
dures.

(9) High rise condominium. A condo-
minium project which is a multi-story
elevator building.

(10) Horizontal condominium. A condo-
minium project in which generally no
part of a living unit extends over or
under another living unit.

(11) Low rise condominium. A condo-
minium project in which all or a part
of a living unit extends over or under
another living unit, e.g., garden apart-
ment or walk-up project.

(12) Proposed condominium. A condo-
minium project that is to be con-
structed or is under construction. In
the case of a condominium conversion,
the declarant proposes to convert a
building or buildings to the condo-
minium form of ownership, or the de-
clarant is in the process of converting
the building or buildings to the condo-
minium form of ownership.

(13) Series condominium. A number of
adjoining but separately constituted
condominiums. An association of own-
ers is established for each project, and
each association is responsible for
maintenance and upkeep of the com-
mon elements in its own project. Cross-
easements between the separate con-
dominiums may be created to permit
members of the separate condomin-
iums to use the common areas of the
other condominiums.

(c) Project approval. Prior to Depart-
ment of Veterans Affairs guaranty of
an individual unit loan in a condo-
minium, the legal documentation es-
tablishing the condominium project or
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development must be approved by the
Secretary.

(Authority: 38 U.S.C. 501, 3703(c)(1), 3710(a)(6))

[44 FR 47338, Aug. 13, 1979, as amended at 50
FR 5978, Feb. 13, 1985]

§36.4357 Acceptable ownership ar-
rangements and documentation.

(a) Types of condominium ownership.
The following types of basic ownership
arrangements are generally acceptable
provided they are established in com-
pliance with the applicable condo-
minium law of the jurisdiction(s) in
which the condominium is located:

(1) Ownership of units by individual
owners coupled with an undivided in-
terest in all common elements.

(2) Ownership of units by individual
owners coupled with an undivided in-
terest in general common elements and
specified limited common elements.

(3) Individual ownership of units cou-
pled with an undivided interest in the
general common elements and/or lim-
ited common elements, with title to
additional property for common use
vested in an association of unit owners,
with mandatory membership by unit
owners or owners’ associations. Any
such arrangement must not be pre-
cluded by applicable State law.

(Authority: 38 U.S.C. 501, 3710(a)(6))

(b) Estate of unit owner. The legal es-
tate of each unit owner must comply
with the provisions of §36.4350. The dec-
laration or equivalent document shall
allocate an undivided interest in the
common elements to each unit. Such
interest may be allocated equally to
each unit, may be proportionate to
that unit’s relative size or value, or
may be allocated according to any
other specified criteria provided that
the method chosen is equitable and
reasonable for that condominium.

(Authority: 38 U.S.C. 501(1), 1803(c)(1), (d)(3),
1810(a)(6))

(c¢) Condominium documentation—(1)
Compliance with applicable law. The dec-
laration, bylaws and other enabling
documentation shall conform to the
laws governing the establishment and
maintenance of condominium regimes
within the jurisdiction in which the
condominium is located, and to all

§36.4357

other laws which apply to the condo-
minium.

(2) Recordation. The declaration and
all amendments or modifications
thereof shall be placed of record in the
manner prescribed by the appropriate
jurisdiction. If recording of plats,
plans, or bylaws or equivalent docu-
ments and all amendments or modi-
fications thereof is the prevailing prac-
tice or is required by law within the ju-
risdiction where the project is located,
then such documents shall be placed of
record. If the bylaws are not recorded,
then covenants, restrictions and other
matters requiring record notice should
be contained in the declaration or
equivalent document.

(3) Availability. The owner’s associa-
tion shall be required to make avail-
able to unit owners, lenders and the
holders, insurers and guarantors of the
first mortgage on any unit, current
copies of the declaration, bylaws and
other rules governing the condo-
minium, and other books, records and
financial statements of the owners’ as-
sociation. The owners’ association also
shall be required to make available to
prospective purchasers current copies
of the declaration, bylaws, other rules
governing the condominium, and the
most recent annual audited financial
statement, if such is prepared. “Avail-
able” as used in this paragraph (c)(3)
shall at least mean available for in-
spection, upon request, during normal
business hours or under other reason-
able circumstances.

(4) Amendments to documents after De-
partment of Veterans Affairs project ap-
proval. While the declarant is in con-
trol of the owners’ association, amend-
ments to the declaration, bylaws or
other enabling documentation must be
approved by the Secretary. The declar-
ant should have proposed amendments
reviewed prior to recordation. This pro-
vision does not apply to amendments
which annex additional phases to the
condominium regime in accordance
with a general plan of development
(88 36.4360(a)(3) and 36.4360a(b)(6)).

(Authority: 38 U.S.C. 501, 3703(c)(1), 3710(a)(6))

(d) Real property descriptions in the
declaration—(1) Clarity—conformity with
the law of the jurisdiction. The descrip-
tion of the units, common elements,
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